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Attorneys for United States of America

UNITED STATES DISTRICT COURT DISTRICT OF NEVADA

UNITED STATES OF AMERICA, g
Plaintiff, )IN EQUITY NO. C-125-ECR
)Subproceeding: C-125-B
WALKER RIVER PAIUTE TRIBE, )3:73cv00127-ERC-LRL
. )
Plaintiff-Intervenor, JSIXTEENTH REPORT OF THE UNITED
VS. )STATES OF AMERICA CONCERNING
WALKER RIVER IRRIGATION gSTATUS OF SERVICE ON CERTAIN
DISTRICT, PERSONS AND ENTITIES AND REQUEST
)FOR GUIDANCE
a corporation, et al., )
Defendants. )

The United States of America (“United States™), on behalf of itself and the Walker River
Paiute Tribe (“Tribe™), submits the following information related to its service efforts on persons
and entities subject to service under the Case Management Order (Apr. 18, 2000) (“CMQ”)
(Doc. # 108). The instant filing seeks guidance from the Court as to whether certain persons and
entities that responded to service or were personally served, all of which have interests located in
Mono County, California, are intended to be included in this action. This issue has been

included in the agenda for the Status Conference scheduled for October 19, 2010. United States
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of America’s List of Proposed Agenda Items for the Status Conference Scheduled for October 19,
2010 (# 1608).

Paragraph 3 of the CMO sets forth nine categories of persons and entities to be served in
the Walker River Basin in the States of California and Nevada. The CMO also states that the
“categories to be served with process may be subject to adjustment and modification by order of
the Magistrate Judge as he may find to be appropriate.” CMO at p. 3.

During our research of potential defendants under the CMO, we identified a number of
potential defendants holding permits for small, privately owned groundwater systems that are
permitted and inspected by the Mono County California Health Department. Some of these
persons and entities are water users that the California Department of Health Services, Drinking
Water Field Operations Branch (“CDHS”), has classified as “Transient Non-Community Water
Systems,” which it defines as “[a] public water system that provides water in a place such as a
gas station or campground where people do not remain for long periods of time.”

We served these persons and entities under CMO paragraph 3h, which requires service on
“[a]ll municipal providers in California within the Walker River Basin who currently use

groundwater.”

Although these small systems are designated “public water systems” and are
clearly not residential systems, they also do not appear to be what is typically considered a
“municipal” system. We have categorized them informally as “quasi-municipal.” Although

several of these persons and entities are included in this action based on other water rights, we do

! The CMO also requires service on the following categories of persons and entities

located in the Walker River Basin in California: 1. Successors in interest to all water rights
holders under the Decree (April 14, 1926), modified, Order for Entry of Amended Final Decree
to conform to Writ of Mandate, Etc. (Apr. 24, 1940); 2. All holders of surface water rights under
the laws of California who are not presently parties to this adjudication; and 3. All users of
groundwater for irrigation. CMO at { 3(a), (b), and (e).
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not yet have a finding from the Court that any of these persons and entities has been deemed
served for these kinds of uses.

Several of the defendants served assert that their water systems should not fall within the
categories of persons and entities that should be served pursuant to the CMO. We request that
the Court determine whether these defendants should be included in this action. It appears to the
United States and some of the primary defendants that this determination involves two questions:
1. Whether this group falls under category (h) or any other service category in Paragraph 3 of
the CMO; and 2. Whether the Court intended to include them in the CMO.

In the past, when similar questions have arisen, the Court has asked the primary parties in
the case (e.g., the States of Nevada and California, the Walker River Irrigation District) to voice
their opinions, if any, on issues regarding the breadth of necessary service. In July 2010, the
United States provided a draft of a possible filing (including exhibits) to the attorneys for the
State of California, the State of Nevada, Mono County, the Walker River Irrigation District
(“WRID™), the Walker River Paiute Tribe, and the Walker Lake Working Group and Mineral
County, and asked for their comments and positions on the issue raised so that this information
could be included in this report to assist the Court.

There was no agreement among the parties who responded, except that it should be
included as one of the issues to be discussed at the Status Conference scheduled for October 19,
2010. Mono County, California, contends that these persons and entities should not be included
in this case and WRID asserts that the resolution of this issue may depend on the magnitude of
the use of underground water by these users. Excerpts of E-mail communications are set forth
below to provide the Court with an introduction to the positions asserted thus far, in advance of

the Status Conference.
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Mono County takes the position that these persons and entities are not “municipal
providers . . . who currently use groundwater” as set forth in paragraph 3h of the CMO:

"Municipal™ means pertaining to local government, usually a city or a town. In some
contexts, it is construed as including other types of local government entities such as a
special district. (See e.g., 45 CalJur, Municipalities, § 2, pp. 16-17; 1 McQuillin,
Municipal Corporations (3d ed.1987) 8§, 2.07 2.27 .)

However, the entities listed in the Sixteenth Report are wholly private (a restaurant and
what appear to be RV parks) run by private individuals or corporations. The fact that
these private entities must obtain a permit from Mono County Environmental Health (as
the delegated enforcement agency of the California Department of Health Services) for
their water systems does not make them "municipal providers.”

You have represented that these private entities have what is characterized as a "transient
non-community water system.” While | have not yet verified that that is actually the case
(i.e., that the entities you include actually have this type of system), having such a system
does not equate with being a "municipal provider" of water.

A transient non-community water system is defined as a "public water system that is not
a community water system or a nontransient noncommunity water system.” (See 22 CCR
64401.85 and Cal Health and Safety Code section 116275 (0).) A "public water system"
is defined in relevant part as a system for the provision of water for human consumption
through pipes or other constructed conveyances that has 15 or more service connections
or regularly serves at least 25 individuals daily at least 60 days out of the year . ..". (See
Cal Health and Safety Code section 116275(h).) A community water system is a public
water system that serves at least 15 service connections used by yearlong residents or
regularly serves at least 25 yearlong residents. (See H&S 116275(i).) A nontransient
noncommunity water system is a public water system that is not a community water
system and that regularly serves at least 25 of the same persons over six months per year
(See Health and Safety Code section 116275(k).)

Thus, the term "public” in these statutes is not indicative of any municipal status or
function, but instead refers to the number of individuals connected to the service or the
number of available service connections. Restaurants or RV parks providing water to
their customers are simply not "municipal providers™ in any sense of the word. These are
private businesses which happen to have water systems with 15 or more service
connections or which regularly serve at least 25 individuals daily at least 60 days out of
the year.

Thus, these entities should not be included within the list of entities subject to paragraph
3(h) of the case management order as "municipal providers."
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Excerpt, E-mail from Stacy Simon, Attorney for Mono County to Susan Schneider, Attorney for
the United States, July 28, 2010.
WRID points out that the resolution of this issue may depend on the magnitude of the use
of underground water by these users.
[W]e do not know what the court intended here. It appears that with respect to domestic
users the Judge included them because they might be impacted by pumping underground
water on the Reservation, rather than because their pumping might need to be curtailed to
protect some water right on the Reservation based on the single source of supply issue.
On the other hand, it appears that irrigation users and municipal providers were included
because of the claim that underground and surface waters constitute a single source. That
suggests to me that he was looking at the magnitude of use on that issue.
E-mail from Gordon DePaoli, Counsel for the Walker River Irrigation District, to Susan
Schneider, August 17, 2009. Counsel for WRID has clarified that his use of the phrase
“magnitude of use” does not entail a determination of actual water use. E-mail from Gordon

DePaoli to Stacey Simon, September 13, 2010. See also CMO at pp. 1-4.

Persons and Entities Involved:

We identified twenty-two persons or entities that appeared to fit CMO paragraph 3(h),
using a list provided by the Mono County Health Department. Eleven of these persons or
entities responded to service by mail and those that did not respond were served personally or
were already parties to this action based on other water rights. After we were contacted by one
or more of these persons and entities, we began to take a closer look at some of them. We
believe that five of the eleven persons or entities that responded to service are more appropriately
treated as domestic users and should be dismissed because the CMO does not include domestic

users among the persons and entities to be served in California.?

2 Consequently, we will seek dismissal of the following persons and entities in our 17"
Service Report: 1. Daniel Smith dba Walker Country Store; 2. Toiyabe Indian Health Project,
Case No. C-125-B: 16" Service Report/Request for Guidance 5
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Information on five other persons or entities that responded to service by mail follows,
presented in a similar format to that used in other Service Reports.
1. Alpine Property Management Inc. (dba Paradise Shores RV Park);
a. Basis for inclusion: CMO 3h

b. Status of service: Eric Gehrung, CEO of Alpine Property Management
Inc. responded with a Waiver of Service form and letter in which he described his water system
as a single 6” well that serves potable water to seasonal Recreational Vehicle (“RV”) spaces with
little to no landscaping, and requested dismissal from this case.* Alpine Property Management
Inc., dba Paradise Shores RV Park, has a water system that is permitted and inspected by the
Mono County Health Department. According to the Mono County Health Department files, the
CDHS classifies this system as a “transient non-community water system.” See Exhibit 1.

C. Counsel: None indicated.

d. Address for service: Alpine Property Management Inc.
Eric Gehrung, CEO
PO Box 602

Bridgeport, CA 93517

e. Requested Action: If the Court determines this type of water system
should be included in this action, we request a determination that is service is complete. If the
Court decides this type of water system is not intended to be covered by the Case Management
Order, we request dismissal.

2. Maynard M. Enos and Anne L. Enos Revocable Trust Under Trust Agreement Dated
March 16, 1995 (dba Willow Springs Motel and RV Park):

Inc.; 3. Walker General, Inc. (store); and 4/5. Carolyn J. Webb and John S. Webb, dba Summit
Inn Restaurant.

} As with the previous Service Reports, this pleading includes a set of exhibits. The entire
pleading has been served on all persons and entities receiving E-service in this case through the
Court’s CMECF system. Otherwise, we will serve the exhibits to this filing in the same manner
in which we handled the previous filings: persons and entities addressed in this filing who are
not registered for E-service receive a copy of the Service Report and the exhibits that concern
their service status. In addition, upon request, we will provide them with copies of any
additional exhibits they wish to obtain.

4 Recently, Mr. Gehrung filed an inquiry with the Court on the status of Alpine Property

Management, Inc. (# 1595).
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a. Basis for inclusion: CMO 3h

b. Status of service: Maynard M. Enos returned a Waiver of Service form
for the Trust. The Maynard M. Enos and Anne L. Enos Revocable Trust, dba the Willow
Springs Motel and RV Park, has a small public water system for which the source is groundwater
that is permitted and inspected by the Mono County Health Department. According to the Mono
County Health Department files, the CDHS classifies this system as a “transient non-community
water system.” See Exhibit 2.

C. Counsel: None indicated.
d. Address for service:

Maynard M. Enos and Anne L. Enos Revocable Trust
Under Trust Agreement Dated March 16, 1995
Maynard M. and Anne L. Enos, Trustees

1451 Orchard Road

Gardnerville, NV 89410

e. Requested Action: If the Court determines this type of water system
should be included in this action, we request a determination that is service is complete. If the
Court decides this type of water system is not intended to be covered by the Case Management
Order, we request dismissal.

3. Gilleland, Avery C. (dba Walker Burger); see Theresa Gilleland, below.
4. Gilleland, Theresa (dba Walker Burger);
a. Basis for inclusion: CMO 3h

b. Status of service: Avery C. and Theresa Gilleland returned Waiver of
Service forms. The Gillelands, dba Walker Burger, have a small public water system associated
with a restaurant that is permitted and inspected by the Mono County Health Department.
According to the Mono County Health Department files, the CDHS classifies this system as a
“transient non-community water system.” See Exhibit 3/4.

C. Counsel: None indicated.

d. Address for service:
Avery C. and Theresa Gilleland
dba Walker Burger
309 North River Lane
Coleville, CA 96107
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e. Requested Action: If the Court determines this type of water system
should be included in this action, we request a determination that is service is complete. If the
Court decides this type of water system is not intended to be covered by the Case Management
Order, we request dismissal.

5. Sandra Marshall Living Trust (dba Sierra Retreat);
a. Basis for inclusion: CMO 3h

b. Status of service: The Sandra Marshall Living Trust returned a
Disclaimer of Interest form. The Sandra Marshall Trust, dba Sierra Retreat, according to its
website (http://www.sierraretreatresort.com), is a vacation resort with cabins and a
restaurant/pizza parlor. The Sandra Marshall Living Trust, dba Sierra Retreat, has a "small
public water system" that is permitted and inspected by the Mono County Health Department.
The Mono County Health Department file could not be located for further review. Based on the
nature of the business conducted by the Trust, it appears that this business is also a “transient
non-community water system.” See Exhibit 5.

C. Counsel: None indicated.
d. Address for service: Sandra Marshall Living Trust
Sandra Marshall, Trustee
106705 US Hwy 395
Coleville, CA 96107
e. Requested Action: If the Court determines this type of water system

should be included in this action, we request a determination that is service is complete. If the
Court decides this type of water system is not intended to be covered by the Case Management
Order, we request dismissal.

The issue presented in this report is also raised by the following twelve persons and
entities. All but two were personally served. Several of these persons and entities are properly
included as defendants for other rights apart from the resolution of the instant issue.

1. Jeffery H. and Michele C. Hinds; dba Mountain View Barbeque: Personal Service
shown in Proof of Service No. 4, filed June 30, 2010.

2. The Charles A. Baker, Jr. Family Trust dtd 6/20/20; dba Big Meadow Lodge: Personal
Service shown in Proof of Service No. 4, filed June 30, 2010.

3. American Land & Leisure, Inc.; dba Falling Rock Marina: Further research shows that
the permit is actually in the name of Lee and Cheryl McCoy, who are already defendants
for separate decreed rights, See Service Report No. 3.
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4. James Edgar and Brinn Ellen Little; dba Virginia Creek Settlement: Personal Service
shown in Proof of Service No. 4, filed June 30, 2010.

5. The Fesko Family Trust UDT 1-6-93; dba Meadowcliff Lodge: Personal Service shown
in Proof of Service No. 4, filed June 30, 2010.

6. Cal-Coast Marine, Inc.: This entity holds a 2/3 Interest in “Doc and Al’s,” which holds
the Health Department permit: Personal Service shown in Proof of Service No. 4, filed
June 30, 2010.

7. L.A.and C.R. Harlander Trust: This entity holds a 1/3 interest in "Doc and Al's," which
holds the Health Department permit: Personal Service shown in Proof of Service No. 4,
filed June 30, 2010.

8. Bridgeport Reservoir Recreation Area, Inc. DBA Bridgeport Reservoir Boat Landing:
Personal Service shown in Proof of Service No. 4, filed June 30, 2010. In addition, this
entity filed a Notice of Intent to Appear on April 6, 2009; and would be included in
Report 17.

9. The Stevens Family Trust udt 11/18/03; dba Topaz Lake RV Park: Although this entity
waived service, we are still looking into its status and would likely address it further in
Report 17.

10. Twin Lakes Enterprises, Inc; DBA Twin Lakes Store and Twin Lakes Resort: This entity

waived service and is addressed in Service Report 15 based on rights on other properties
that would keep them as defendants.

CONCLUSION

We ask the Court to determine the status of the abovementioned defendants in relation to
the uses identified herein. If the Court determines that these users are to be included in this case,
we ask the Court to determine that the five persons and entities discussed in detail be deemed
served. A proposed Order Concerning Sixteenth Report of the United States of America

Concerning Status of Service on Certain Persons and Entities will be submitted to the Court
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following a determination on these issues.

Dated: October 14, 2010 Respectfully submitted,

Greg Addington, Assistant United States Attorney
Susan L. Schneider, Trial Attorney

U.S. Department of Justice

Environmental and Natural Resources Div.

999 — 18" Street, Suite 370

Denver, Colorado 80202

(303) 844-1348

susan.schneider@usdoj.gov

By _ /s/ Susan L. Schneider
SUSAN L. SCHNEIDER

Attorneys for the United States of America

Of Counsel:

CHRISTOPHER WATSON
Office of the Solicitor

U.S. Department of the Interior
1849 C Street, NW

Mailstop 6513-MIB
Washington, D.C. 20240
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CERTIFICATE OF SERVICE

| hereby certify that on this 14™ day of October, 2010, | electronically filed the foregoing
SIXTEENTH REPORT OF THE UNITED STATES OF AMERICA CONCERNING STATUS
OF SERVICE ON CERTAIN PERSONS AND ENTITIES AND REQUEST FOR GUIDANCE
with the Clerk of the Court using the CM/ECF system, which will send notification of such filing
to the following via their email addresses:

Marta A. Adams
madams@agd.nv.gov pyoung@ag.nv.qgov

Gregory W. Addington
greg.addington@usdoj.gov judy.farmer@usdoj.gov joanie.silvershield@usdog.gov

Paul J. Anderson
panderson@mclrenolaw.com

George N. Benesch
gbenesch@sbhcglobal.net

T. Scott Brooke
brooke@brooke-shaw.com

Brian Chally
Brian.chally@Ivvwd.com

William J. Duffy
William.duffy@dgslaw.com

Ross E. de Lipkau
RdeLipkau@parsonsbehle.com, LBagnall@parsonsbehle.com

Gordon H. DePaoli
gdepaoli@woodburnandwedge.com

Cheri Emm-Smith
districtattorney@mineralcountynv.org

Dale E. Ferguson
dferguson@woodburnandwedge.com

Andrew D. Galvin
Drew.galvin@americantower.com

Noelle R. Gentilli
ngentill@water.ca.gov
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Richard W. Harris
rharris@qgbis.com

Sylvia L. Harrison
sharrison@mcdonaldcarano.com

Simeon M. Herskovits
simeon@communityandenvironment.net

Stuart David Hotchkiss
David.hotchkiss@ladwp.com

John W. Howard
john@jwhowardattorneys.com elisam@whowardattorneys.com

Michael D. Hoy
mhoy@nevadalaw.com

Kirk C. Johnson
Kirk@nvlawyers.com

Gene M. Kaufmann
GKaufmann@mindenlaw.com

Michael F. Mackedon
falonlaw@phonewave.net

Erin K. L. Mahaney
emahaney@waterboards.ca.qgov

Malissa Hathaway McKeith
mckeith@Ibbslaw.com

Michael R. Montero
mrm@eloreno.com

Donald B. Mooney
dbmooney@dnc.org

Marvin W. Murphy
marvinmurphy@sbcglobal.net

David L. Negri
David.negri@usdoj.gov
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Michael Neville
michael.neville@doj.ca.qgov cory.marcelino@doj.ca.gov

Michael A. Pagni
mpagni@mcdonaldcarano.com

Karen A. Peterson
kpeterson@allisonmackenzie.com egarrison@allisonmackenzie.com

G. David Robertson
gdavid@nvlawyers.com

Susan L. Schneider
susan.schneider@usdoj.qgov

William Schaeffer
Lander lawyer@yahoo.com

John P. Schlegelmilch
ipslaw@netscape.com

Laura A. Schroeder
counsel@water-law.com

Stacey Simon
ssimon@mono.ca.gov

Julian C. Smith, Jr.
joylyn@smithandharmer.com

Brian Stockton
bstockton@ag.nv.gov

Gary Stone
jaliep@aol.com

Harry W. Swainston
hwswainston@earthlink.net

JD Sullivan
jd@mindenlaw.com

James Spoo
spootoo@aol.com
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Lynn L. Steyaert
lIs@water-law.com

Louis S. Test
twallace@htag.reno.nv.us

Wes Williams
wwilliams@standordalumni.org

Don Springmeyer
dspringmeyer@wrslawyers.com

and | further certify that | served or caused to have served a true and correct copy of the

foregoing on the following non-CM/ECF participants by U.S Mail, postage prepaid, this 14™

day of October, 2010:

John Kramer

Department of Water Resources
1416 Ninth Street, Room 1118
Sacramento, CA 94814

Robert L. Hunter, Superintendent
Western Nevada Agency

Bureau of Indian Affairs

311 E. Washington Street

Carson City, NV 89701-4065

Allen Biaggi

Dept. of Conservation & Natural Resources
State of Nevada

901 S. Stewart Street

Carson City, NV 89701

Kelly R. Chase

1700 County Road, Suite A
P.O. Box 2800

Minden, NV 89423

Stephen B. Rye

District Attorney for Lyon County
31 South Main Street

Yerington, NV 89447

Jim Shaw

Chief Dep. Water Commissioner
U.S. Board of Water Commissioners
P.O. Box 853

Yerington, NV 89447

Walker Lake Water Dist. GID
Walker Lake GID

175 Wassuk Way

Walker Lake, NV 89415

Arden O. Gerbig
106629 US Highway 395
Coleville, CA 96407-9538

Nathan Goedde

Staff Counsel

California Dept. of Fish & Game
1416 Ninth Street, Suite 1335
Sacramento, CA 95814

Daniel N. Frink

California Water Resources Control Bd.
P.O. Box 100

Sacramento, CA 94814
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Wesley G. Beverlin
Malissa Hathaway McKeith

Lewis, Brisbois, Bisgaard & Smith LCP

221 N. Figueroa St., Suite 1200
Los Angeles, CA 90012

David Moser

McCutchen, Doyle, Brown, et al.
Three Embarcadero Center

Suite 1800

San Francisco, CA 94111

Gary A. Sheerin

Gary A. Sherrin Law Office
177 W. Proctor Street, Suite B
Carson City, NV 89703

George M. Keele

George M. Keele, APC
1692 County Road, Suite A
Minden, NV 89423

James T. Fousekis
Susan Fousekis
2848 Garber Street
Berkeley, CA 94705

Mary Hackenbracht

California Attorney General’s office
1300 I Street, Suite 1101

P.O. Box 944255

Sacramento, CA 94244

American Land & Leisure, Inc.
dba Falling Rock Marina

4252 Country Club Drive
Long Beach, CA 90807

James Edgar and Brinn Ellen Little
dba Virginia Creek Settlement

HC 62 Box 1050

Bridgeport, CA 93517
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Timothy A. Lukas
P.O. Box 3237
Reno, NV 89505

William J Shaw
Brooke & Shaw, Ltd.
1590 Fourth Street
P.O. Box 2860
Minden, NV 89423

Mary Rosaschi
P.O. Box 22
Wellington, NV 89423

Alpine Property Management Inc.
Eric Gehrung, CEO

PO Box 602

Bridgeport, CA 93517

Maynard M. Enos and Anne L. Enos
Revocable TrustUnder Trust Agreement Dated
March 16, 1995

Maynard M. and Anne L. Enos, Trustees

1451 Orchard Road

Gardnerville, NV 89410

Avery C. and Theresa Gilleland
dba Walker Burger

309 North River Lane
Coleville, CA 96107

Sandra Marshall Living Trust
Sandra Marshall, Trustee
106705 US Hwy 395
Coleville, CA 96107

Jeffery H. and Michele C. Hinds
dba Mountain View Barbeque
55 Springer Court

Coleville, CA 96107
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The Fesko Family Trust UDT 1-6-93
dba Meadowcliff Lodge

110437 Highway 395

Coleville, CA 96107

Cal-Coast Marine, Inc.
PO Box 266
Bridgeport, CA 93517

L.A. and C.R. Harlander Trust
PO Box 266
Bridgeport, CA 93517

Bridgeport Reservoir Recreation Area, Inc
PO Box 447
Bridgeport, CA 93517

Toiyabe Indian Health Project, Inc.
Dorothy Alther

609 South Escondido Blvd.
Escondido, CA 92025

Walker General Inc.
106651 HWY 395
Coleville, CA 96107

The Charles A. Baker, Jr. Family Trust dtd
6/20/20

dba Big Meadow Lodge

74878 Highway 395

Bridgeport, CA 93517

Carolyn J. Webb and John S. Webb
HC 62 Box 1065
Bridgeport, CA 93517

The Stevens Family Trust udt 11/18/03
dba Topaz Lake RV Park

637 Derby Ct.

Gardnerville, NV 89410

Twin Lakes Enterprises, Inc;

dba Twin Lakes Store and Twin Lakes Resort
PO Box 455

Bridgeport, CA 93517

Daniel Smith

dba Walker Country Store
107700 HWY 395
Coleville, CA 96107

/s/ Eileen Rutherford

Eileen Rutherford, Senior Paralegal
Labat/USIS for US DOJ
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